' J_a“""tHDYE Bl MNINETT  Trasew. rmsson, T,

&

e - drearom(Eil fandye -bemmeli, cons
BI_LL"‘J STEIN Lur Adristed 1 Oregon wmd Washington

AT TORMEYS

March 30, 2012

Washington Dungeness Crab
Fishermen’s Associalion

[0, Box 685

Westport, WA 98595

LEGAL OPINION REGARDING 5B 369

RELEVANT BACKGROUND FACTS

The management ol the Dungencss crab fishery in Calilomia, Oregen, and Washmgton
has historically been regulated by the individual stales with coordination through the Tri-Stale
Management planming process.  Each slale’s Dungencss crab fishery includes numerous
non-resident permit holders, Whist was onee primarily 2 local fishery is now very much a West
Coast-wide fishery for a product that has generated increased demand globally and is extensively
traded in global markets, Crab are harvested both inside three miles of state waters and in the
federal EEZ adjacent to state waters, Virtually all other commercial fishenies ol this type are
managed through a federal Fishery Management Plan (FMP) adopted by a regional Lshery
management council.

While there have been periodic efforts (o adopt an FMP for the West Coast Dungeness
fishery by the Pacific Fishery Management Council (PFMC), the fishery remains stale-managed.
However, in 1996, the [ederal Magnuson-Stevens Act (MSA) was amended to include provisions
related Lo the Mungeness crab Gshery o ensure unilorm equal application ol regulation in both
state and federal walers without regard Lo a vessel’s slale ol origin to facilitate coordinated
tri-stale management of the [shery. As a complement to the Interstale management authority for
the crab fishery provided by the MSA, each of the three coastal states has adopted laws and
regulations that prohibit ils licensees from fishing in the EEZ ol another state without a permit
from that slale,

California, like Oregon and Washinglon, allows commercial fishing licenses Lo be issued
io both residents and non-residents.  See Fish & Game Code, § 7857(w). MNon-residents pay
significantly higher [ees for their license than do residents. Resident commercial [ishing licenses
for 2012-13 cost $130.03 while non-resident commercial fishing licenses are approximalely three
times higher ($385.75). Similarly, annual fees for commercial boat regisiration differentiate n
[e amount between residents and non-residents. Residents pay $338.75 while non-residents pay
three (imes that amount (51,002.25).

California’s Dungeness crab fishery requires a “limited entry and restricted acccss

permit.” Calilornia also has dillerential fees for residents and non-residents for Dungeness crab
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vessels. Califurnia charges $273 for residents for a Dungeness crab vessel annual license which
allows the owner of a commercial fishing vessel using Dungencss crab iraps o take Dungeness
crab for commercial purposcs. California charges roughly twice that amount ($338) lor a
non-resident owner.  Significantly, the Stale also requires a special permit “to take fish
California waters and deliver to a port outside of Calilornia;™ the annual fee 15 £20.34, T'hat law
was adopted in 1938 by initiative. The practical effect of this permit is to allow commervial
[ishermen fishing in California waters under a California non-resident crab permit to land their
crab in Oregon or even Washinglon. This reportedly vecurs regularly, cspecially by those
California Dngeness crab non-resident permit holders operating out of the Brookings arca.

In 2008, the California Legislalure created a Task Foree (SB 16%0) “to review and
evaluate Iungeness crab management measurcs, with the objective of making recommendations
related o Dungeness crab to the Joinl Committee on Fisheries and Aguacultwre of the
Department of Fish and Game and Fish & Game Commission by January 15, 2010.7 A principal
focus of the Task Force was (o study and recommend the propriety of a crab trap/pot limil
scheme similar 1o those earlier adopted by Oregon and Washington,  Such schemes serve to
reduce the impacts of over-capitalization in the fishery by limiting the number of pols/iraps a
vessel may fish, thereby providing a greater opportunity for histerie participants in the fishery to
sustain  their livelihoods in what has proven to be a wvaluable and  productive,
sustainably-managed fishery,

Nothing in (he language of SB 1690 sugpested that recommended measures, including
crab trap limits, would limil access or use as a criterion lor establishment for crab trap himits,
only California landings of Dungeness crab.  Monetheless, the Task Porce thercafter voted lo
recommend a ticred pol limit program using only California landings, bul alse recommended an
AG"s upinion as to whether the Slale was required to consider landings made by permil holders
fishing in other stales where those landings were made under a scparale permit. [nterestingly,
the Task Force apparently ignored altogether out-of-stale landings made by Calilornia permit
holders under their California permits. No formal AG's opinion was ever obtained.

Following completion of the Task Force's work, a successful effort led by Sen. Evans
resulted in the passage of SB 369 in the 2011 Legislamre. SB 369 established a seven-ticr crab
trap/pot allocation scheme bused only upon landings made in California in the five seasons prior
to Lhe 2009 season with cach of the top six tiers limited to 55 permits, and the ticrs ranging [rom
500 pots at the top lier 1o 175 pots at the boliom level. By considering only landings made in
Califurnia during the control period selected for landings (November 13, 2003 Lo July 15, 2008)
and because of the cap on the number ol permits in cach tier, the practical effect of the law s to
relegate a significant number of non-resident California permit holders o lower tier stalus,
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therchy preventing those non-resident permit holders Irom meaningfully participating In the
Calilormia fishery.

The effective date of the crab trap limit legislation is March 31, 2013, The legislation
provides that there is an opportunity for this pot limit scheme to change, bul only if there is a
“consensus” in the Dungeness crab industry in Californin.  Consensus requires 15 out of
22 members of the Task Force to suppert the changes. ‘There is only one nen-resident permit
holder on the Task Force, and there was no non-resident on the Task Force created by the 2008
legislature to study the issuc and make recommendations even though the legislation required
that there be vne.

A review of the legislative history and the arguments in support of 51 369 esiablishes
clearly that protecting California’s resident permil holders from competition by non-residents
was a primary aim of the Bill. Sen, Evans, the Bill’s sponsor. staled (hal ils purpese was o
“provide the platform for ongoing work with Crab Fishery stakeholders to craft a Bill that will
help conserve the resource, meet the regulatory requircments of the Department of Fish & (rame,
keep unneeded gear out of the water, and pul & halt to the annual cross-border race for crabs that
threatens the livelihoods of our fishermen”  These objectives are entirely appropriatc and
consistent with the objectives of the pol limit schemes adopted In Oregon aml Washingtlon, but
the express mention of 2 goal to “put a halt to the annual cross-horder race for crabs that (hreaten
the livelihood of our [Califomia) fisherman,” also signaled (he economic protectionist intent of
the legislation.

Other portions of the legislative history emphasized the eeonomic protectionist sentiment
behind the Rill.  While the history noted that “both Washington and Oregon have recently
implemented similar “lered” programs to limit total crab pot deployment,” it made ne mention
ol the fact that Washington and Oregon’s programs considered all in-stale landings in
eslablishing their tiers.  As if to cmphasize the intent to protect Calilornia resident permit
holders, the hislory provided that:

This Bill will reduce the amount of derelict gear in the water, which will have
both increased salety und environmental benefits, and protect California’s crab
fishery from unfair competition from large. out-of-state boatls thal are
limited in their own states.

It was noted that the Crab Boal QOwner’s Association of San Francisco also supports this
Bill which (hey emphasize “will cnsure the long-term sustainability of the Calilomia crab
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fishery, give the State’s fishermen the ability to compete more fairly with out-of-state
fishermen, reduce the amount of gear in the water, and resolve other managoment issues.”™

There does nol appesr (o be any meniion or recopnilion of the facl thal California law had
authorized and licensed its permit holders to land out-of-state for decades, that the languape of
the il would necessarily adversely allect the livelihoods of these Calilomia permil holders,
likely all of whom arc non-resident permit holders.  And while the fact that Oregon and
Washington had already adopted “similar tiered systems™ was expressly relerenced as an
additiomal reason Tor the Bill, no mention was made of the fact that, unlike Oregon and
Washington, California was limiting their landings in determining pot limiis 1o Calilomia
landings only. Signilicantly, all of the lawiul and proper objectives of adepting a trap/pot limit
syslem could have been achieved by adopting a system that was, in fact, “similar™ lo the
adoption by Oregon and Washinglon — systems thal considered all landings associated with the
permil andfor the permitted vessel during the qualifying seasons in all three siates.  This
restrictive feature of SB 369 renders it vulnerable o legal challenge as cxplained below.

LEGAL ANALYSIS

Magnuson-Stevens Act (MSA)

The authority established under the Magnuson-Stevens Acl conlained in 16 U.S.C.
§ 1856 has two provisions thal must be observed by all three states in their laws and regulations
regurding the Dungeness crab fishery: Subsection (b) provides:

Any law or regulation adopted by a State under this section for a Dungeness craby
fishery ... shall apply equally to vessels engaged in the fishery in the Pxclusive
Eeonomic Zone and vessels engaged in the [shery in the waters of State, and
without regard to the State that issued the permit under which the wvessel is
operating.

And subsection (¢ ) provides that:
Limitation on enforcement of State limited access systems.
Any law of the State of Washington, Oregon or California that establishes or

implements a limited access system [or the Dungeness Crab Fishery may not be
cnlorced against a vessel that 13 oltherwise legally Oshing in the exclusive
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economic zone adjacent to that State and thatl i3 nol registered under the laws of
that Slale, excepl the law regulating the landings.

Collectively, these two provisions were interpreted by Orcgon and Washington to
prohibit discrimination against non-resident permil holders from any of the three States and led
i the decision by Oregon and Washington to allow for consideration of oul-el-stale landings mn
their pot limit allocation systems.

The chicl source of vulnerability lor the California law under the MSA is the reguirement
that only California landings be considered in establishing a permal helder’s crab trap ter limit
and the lack ol reciprocily with the crab pot limits schemes adopted by Oregon and Washington.
(rcgon’s crab pot limit allocation system expressly recognized Washington and California
lamdings  in defermining  eligibility for cach tier of s pot lmal system. See
QAR 635-007-1015(1)(gHEN 1) and WAC 220-52-040(13)-(15).

California, by nol considering landings made by its permitted vessels in Oregon and
Washington in its seven-tier “crab trap”™ allocation system, 1s obviously discriminating against
those Cualiformia  permit holders with Oregon and  Washington  landings by exeluding
consideration of their non-Califormia landings, thereby relegating those permil holders —
primarily, i}' not exclusively, non-residents of California -- to a substantially reduced number of
“lrap lags”

The qualilying periods established by all three states include periods of time in which
permitted vessels from all three states were fishing in the BEZ ol each state. As a consequence,
the adoption of a pol limit scheme based wpon only In-state landings would net “apply cqually lo
vessels engaged in the fishery in the EEZ and in Oregon waters.™ This fact was expressly noted
in Marble v. Dept. of Fish & Wildlife, 234 P 3d 1062 (2008). The simple way around this was Lo
enact a pot limit scheme that allowed all tri-state landings by each permit holder to be neluded
when establishing a particular pot limit.

Even though Oregen and Washington, relyving upon the MSA, clected to allow
consideration of all tri-statc landings in cstablishing their potl limit allecation systems, a close
reading ol the two applicable provisions may not, strictly speaking, require each of the three
states to allow consideration ol all landings in other states in their crab pot limit systems, but,

While there is an appeal process estaklished for allocations, the crilerin used for appeal wre
restricied W ... uousual circwnsEoces aod el Usse circumstances constiiute an unfair bardship, taking inic
account the overall Californiz lendings hisiory with the added reqoirement as indicated by [anding receipls
ssspciabed with the permil.” In olleer words, even the appeal process looks only al Calilorns lusdings.
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when read together, it docs provide an argumenl that those catches made in the EEZ adjacent o
that state during the contral period should be considered (“equal application”) even il the catches
were delivered in Oregon or Washington under a permit issucd by those states to the same
California permil holder (without regard (o the state that issued the permit under which the vessel
is operating). For cxample, a vessel owner bolding a California permit fishing in the BEZ off
northern California who chose to deliver his pre-2009 catch to Brookings or Charleston/Cous
Bay, ur even into Weslporl or the Columbia River, could argue that California (herehy viclated
the MSA by not considering those landings in establishing his tier limit,

Finally, it could alse be argued that the consideration of vnly California landings in
estahlishing ticr limits, as a practical malier, serves to implement a limited access system for the
Dungeness crab fishery against non-resident vessels legally fishing in the EEZ adjacent Lo
California, something expressly forbidden by subsection () of § 1856 of the MSA.

THE CALIFORNIA LAW VIOLATES THE COMMERCE CLAUSE

The Commerce Clause of the Constitution (art. I, § &, cl. 3) vests in the Congress the
power “|Uo regulate commerce with foreign nations, and ameng the several States e’ While
the Clause has the “positive™ cffcel of vesting certain powers in the Congress, it also bas a
“megative™ or “dormant” side whose efleet is to “den[y] the Slales the power unjustifiably o
discriminate against or burden the interstate [ow of aticles of commerce.”  Cregan Waste
Svstems, Ine. v. Dep’t of Eavironmental Cuality, 128 LEd.24d 13, 20 {(1994}; see alvo Maine v.
Laylor, 477 11.8. 131, 137 (1986).

Under the Commerce Clanse, there is a two-step analysis of state legislabion.  See
venerally Pacific Northwest Venison Producers v. Smilch, 20 F.3d 1008, 1011-12 (97 Cir. 1994).
Tirst, the court must consider whether the law “regulates evenhandedly with only “incidental
cffcels on interstate commerce, or discriminates against interstate commerce.”  [hughes v.
Ollahoma, 441- 1.5, 322, 336 (1979). “The guiding principle iIn delermining whether a stale
regulation discriminates against interstale or foreign commerce is whether either the purpose or
the effect of the repulation is ceonomic proteclionism.” Pacific Northwest Venison Producers v.
Smiitch, supra, 20 F3d at 10120 If a resiriction is discriminatory, i.é., protectionisi, il is virtually
“per se invalid™. O & A Carbone, Inc v Clarkstower, 311 1.5, 383 (1994); Chemical Wasle
Management, ITnc. v, Hunr, 304 U8, 334 (1992); funi v, Washington State Apple Advertising
Comm'n., 432 118, 333 (1977, Mimesota v. Clover Leaf Creamery, 449 115, 456 (1981).

The burden falls on the statc in such an instance o demonstrate “hoth that the statule
‘serves a legitimate local purpose,” and that this purpose could not be served as well by available
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nondiscriminatory means.”  Maine v Taylor, supra, 477 US. at 138, quoiing Thughes v
Oklahoma, 441 1.8, al 336 Atlantic Prince, Lidd v. Jorling, T10 F. Supp. 893 (KDY, 1989)
United States v. Hagen, T82 . Supp. 1351, 1361 (D Neb. 1991).

The California law discriminates against inlerstate commerce because it effectively
penalizes those California permit holders who sold their erab in interstate commerce and il 1%
evident from the legislalive history that the purpuse of that provision of the law restricting
landings comsidered in cstablishing the permit helder’s trap/pot limit tier only to Cali lornia
landings was cconomic protectionism.

The first siep in evaluating state law measures under the dormant Commerce Clause “is
o determine whether it repulates evenhandedly with only ‘incidental” cllcels on inlersiate
commerce or discriminates against inlerstale commerce.”” Oregon Waste Systems, supra, 311
11.8. at 99: Eirth Hope Adoption Agency, supra. “A slale may not accord ils own inhabilants a
prefirred right of access over consumers in other states to nalural resources located within its
horders.” Oregon Waste Systems, supra, 211 U5, al 128,

The U.S, Supreme Court has said that the dormant Commerce Clause reflected the
Framers of the Constitution’s {irm belief that in order [or the new nation to succced, 11 “would
have to avoid the tendencies toward economic Balkanization that had plagued relations among
the Colonies and later among the States of the Articles of Confederation.”  Chregon Waste
Systems, supra, 511 US. at 98; Hughey v. Ofdahoma, 441 U8, 322, 32320, 99 5.CL 1727
(1979,

When a law appears to discriminale against out-of-state interests “facially™ in itz
practical effect or in its purpose, it will only survive judicial scrutiny if a
delendant can show that (1} it is demonstrably justilied by a valid factor unrelated
coonomic protectionism and (2) there are no nen-diseriminatory alternatives
adequate to preserve the local interests at stake.

Environmental Tech Council v. Nierra Club, 98 T.3d 774, 785 {4"’ Cir. 1996); (regon Waste
Management, supra; (Ndens v. Gilmore, 87 F. Supp. 2d 336, 542 (ED. Va. 2000). ‘The
{alifornia law™s exclusive reliance on Calilornia landings should not survive that scrutiny [or
either criterion. 1 do nol believe it is justified by anything other than economic protectionism
and Oregon and Washington's regulaivry pot limit allovation systems in which landings in all
three statcs were considered in cstablishing tier limits show clearly that there are non-
discriminatory alternative measures that could have been adopted (i.e., count all landings of crab
regardless of stale of landing when establishing pot linuts).
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The negalive or dormant common clause has been inlerpreted several times within the
commercial fisheries contexl. In Aifamtic Prince, Lid v Jorling, 710 F. Supp. 823 (E.DLNY.
1999, the court ruled that a New York statute prohibiling boats longer than 907 from fishing in
New York waters was unconstilulional and therefore invalid. The court held that although the
statule was lacially neutral on its face, it was dizcriminalory in practical effect because virtually
all of the longer vesscls were rom oul-ol=state. The state failed to show (hal the length limil on
fishing boats served a legitimate local purpose in environmental protection rather than cconomic
protectionism and the courl upheld the grant of declaratory and injunctive relief’ from
enforcement of the law. The court held that the evidence bore out “plaintiff's assertion that the
statule is discriminatory hecause it ‘bears dispropertionately’ — in lact, almost exclusively - on
out-of-state fishers.” citing a U.S. Supreme Court case, Kassel v Consolidaivd Freighiways
Corp., 430 15, 662, 675-76, 101 S.Cu 1309, 1318-19 (1991) (judicial deference to statc
legislature reduced where local regulation “hears disproportionately™ on oul-ol-stale residents
and businesses). 710 F. Supp. at 896, The same siluation is present here. ‘The permit holders
being penalized are likely 1o be virtually all from out-of-state.

The successlul plaintilTs in Atlartic Prince Introduced legislalive history and lellers e the
(Giovernor emphasizing the discriminatory inlent of the rule. Because the statute was held to be
clearly discriminatory in its practical effect, the burden ol proving the law was valid shifted to
the State of New York lo demonsirale that the statute served a legitimale local purpose and that it
could not be served as well by available non-discriminatory means. The stale [nled o do so.
Relying on Maine v. Taylor, 477 US. 138, the courl [ound the law violated the Constitution and
enjoined the State from enlorcing the %0 foot boat vessel length limil “in any manner against any
persons or entities in the world, including the plaintiffs,” and ordered the state “to 1ssuc [shing
licenses which il had previously denied on the grounds (hat issuanve of such licenses violated the
law™ and “henceforth not to deny any Oshing license on that ground.” The same resull should
oceur here, The restriction in the law to consider only California landings should be stricken and
(California orderced to issue permils with an allocation of trap tags at least based upon all landings
assouciated with each particular California permil, including out-of-state landings, as well as all
landings made by the same permit holder on the same licensed vessel during the control period,
just as did Oregon and Washinglon,

EQUAL PROTECTION CLAUSE

The law's consideralion of enly landings made in California may also violate the Egual
Projection Clanse of the Constitution. That ¢lause has been held to forbid the mposilion of
differential burdens on residents and non-residents ol a siale in order to promete local cconomic
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devclopment. That is not a legitimate state purpose that can survive egual protection analysis.
dee generally Metropolitan Life Ins. Co. v, Ward, 470 1.5, 869 (1985).

Here, siriclly speaking, there i3 no discriminalion per se belween residents and
non-residents of California. Rather, the issoe is one of discrimination by state of landing, but the
promotion of ene economic milerest group — those whe landed i Califomia sl the cxpense of
olher simlarly situated groups — those California permit holders whe landed in Oregon or
Washington  is a discrimination totally without any acceptable rational hasis, especially since
Calitornia expressly authorized oul-ol=state landings througheutl (he qualilyving periods, cxacted a
special fee from permit holders to do so, and because similar pot limit allocation systems adopled
by Oregon and Washinglon did nol diseriminale. Objectives to harm a poelitically unpopular
group arc not legitimate state interests. See U8 Depr. of Agriculiure v. Maring, 413 1.5, 528,
534,95 500 9821 (1973).

CONCLUSION

In sum, I think the Calilormia law is vulnerable to legal challenge, and | am optimistic
that the law’s consideration of only California landings when establishing crab trap limils will be
determined to have been inlended 1o benelil Calilornians and (hereby limil the participation of
pul-ol-stale residents. That is illegal and 1 belicve the law, or at least that provision of the law,
will be struck down.
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